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EFFECTIVE DATE NOTE: At 64 FR 50227,
Sept. 15, 1999, § 761.40 was amended by revis-
ing paragraph (c), effective Sept. 15, 2000. For
the convenience of the user, the superseded
text is set forth as follows:

§ 761.40 Other Federal requirements.

* * * * *

(c) Lead-based paint. The provisions of sec-
tion 302 of the Lead-Based Paint Poisoning
Prevention Act, 42 U.S.C. 4821–4846, and im-
plementing regulations in 24 CFR part 965,
subpart H apply to activities under these
programs as set out in this paragraph (c).
Paragraph (c) of this section is promulgated
pursuant to the authority granted in 24 CFR
35.24(b)(4) and supersedes, with respect to all
housing to which it applies, the require-
ments (not including definitions) prescribed
by subpart C of 24 CFR part 35.

(1) Applicability. The provisions of para-
graph (c) of this section shall apply to all de-
velopments constructed or substantially re-
habilitated before January 1, 1978, and for
which assistance under this part is being
used for physical improvements to enhance
security under § 761.15(b)(3).

(2) Definitions. The term applicable surfaces
means all intact and nonintact interior and
exterior painted surfaces of a residential
structure.

(3) Exceptions. The following activities are
not covered by this section:

(i) Installation of security devices;
(ii) Other similar types of single-purpose

programs that do not involve physical re-
pairs or remodeling of applicable surfaces of
residential structures; or

(iii) Any non-single-purpose rehabilitation
that does not involve applicable surfaces and
that does not exceed $3,000 per unit.

* * * * *
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Subpart A—General Provisions

§ 791.101 Applicability and scope.
This part describes the role and re-

sponsibility of HUD in allocation of
budget authority (pursuant to section
213 of the Housing and Community De-
velopment Act of 1974 (42 U.S.C. 1439))
for housing assistance under the
United States Housing Act of 1937 (Sec-
tion 8 and public housing) and under
section 101 of the Housing and Urban
Development Act of 1965 (12 U.S.C.
1701s), and of budget authority for
housing assistance under section 202 of
the Housing Act of 1959 (12 U.S.C.
1710q). This part does not apply to
budget authority for the public housing
operating fund or capital fund.

[64 FR 26639, May 14, 1999]

§ 791.102 Definitions.
Act. The Housing and Community De-

velopment Act of 1974 (42 U.S.D. 1437),
as amended.

Allocation area. A municipality, coun-
ty, or group of municipalities or coun-
ties identified by the HUD field office
for the purpose of allocating housing
assistance.

Assistant Secretary. The Assistant
Secretary for Housing or the Assistant
Secretary for Public and Indian Hous-
ing, as appropriate to the housing as-
sistance under consideration.

Budget authority. The maximum
amount authorized by the Congress for
payments over the term of assistance
contracts.

Fiscal year. The official operating pe-
riod of the Federal government, begin-
ning on October 1 and ending on Sep-
tember 30.

Metropolitan area. See MSA.
MSA. A metropolitan statistical area

established by the Office of Manage-
ment and Budget. The term also in-
cludes primary metropolitan statis-
tical areas (PMSAs), which are the
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component parts of larger urbanized
areas designated as consolidated met-
ropolitan statistical areas (CMSAs).
Where an MSA is divided among two or
more field offices, references to an
MSA mean the portion of the MSA
within the State/Area Office jurisdic-
tion.

Public housing agency (PHA). (1) Any
State, county, municipality, or other
governmental entity or public body
which is authorized to administer a
program under the 1937 Act (or an
agency or instrumentality of such an
entity).

(2) In addition, for purposes of the
program of Section 8 tenant-based as-
sistance under part 982 of this title, the
term PHA also includes any of the fol-
lowing:

(i) A consortia of housing agencies,
each of which meets the qualifications
in paragraph (1) of this definition, that
HUD determines has the capacity and
capability to efficiently administer the
program (in which case, HUD may
enter into a consolidated ACC with any
legal entity authorized to act as the
legal representative of the consortia
members);

(ii) Any other public or private non-
profit entity that was administering a
Section 8 tenant-based assistance pro-
gram pursuant to a contract with the
contract administrator of such pro-
gram (HUD or a PHA) in effect on Oc-
tober 21, 1998; or

(iii) For any area outside the juris-
diction of a PHA that is administering
a tenant-based program, or where HUD
determines that such PHA is not ad-
ministering the program effectively, a
private non-profit entity or a govern-
mental entity or public body that
would otherwise lack jurisdiction to
administer the program in such area.

[61 FR 10849, Mar. 15, 1996, as amended at 64
FR 26639, May 14, 1999]

Subparts B–C [Reserved]

Subpart D—Allocation of Budget
Authority for Housing Assistance

§ 791.401 General.
This subpart D establishes the proce-

dures for allocating budget authority
under section 213(d) of the Act for the

programs identified in § 791.101. It de-
scribes the allocation of budget author-
ity by the appropriate Assistant Sec-
retary to the applicable Program Office
Director in the HUD field office, and by
the Program Office Director to alloca-
tion areas within their jurisdiction.

[61 FR 10849, Mar. 15, 1996, as amended at 64
FR 26639, May 14, 1999]

§ 791.402 Determination of low-income
housing needs.

(a) Before budget authority is allo-
cated, the Assistant Secretary for Pol-
icy Development and Research shall
determine the relative need for low-in-
come housing assistance in each HUD
field office jurisdiction. This deter-
mination shall be based upon data from
the most recent, available decennial
census and, where appropriate, upon
more recent data from the Bureau of
the Census or other Federal agencies,
or from the American Housing Survey.

(b) Except for paragraph (c) of this
section, the factors used to determine
the relative need for assistance shall be
based upon the following criteria:

(1) Population. The renter population;
(2) Poverty. The number of renter

households with annual incomes at or
below the poverty level, as defined by
the Bureau of the Census;

(3) Housing overcrowding. The number
of renter-occupied housing units with
an occupancy ratio of 1.01 or more per-
sons per room;

(4) Housing vacancies. The number of
renter housing units that would be re-
quired to maintain vacancies at levels
typical of balanced market conditions;

(5) Substandard housing. The number
of housing units built before 1940 and
occupied by renter households with an-
nual incomes at or below the poverty
level, as defined by the Bureau of the
Census; and

(6) Other objectively measurable condi-
tions. Data indicating potential need
for rental housing assistance, such as
the number of renter households with
incomes below specified levels and pay-
ing a gross rent of more than 30 per-
cent of household income.

(c) For the section 202 elderly pro-
gram, the data used shall reflect rel-
evant characteristics of the elderly
population. The data shall use the cri-
teria specified in paragraph (b)(1) and
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